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qR®f+®wftnw}qr+qttaVqjVqmZTiUt q€qvqrtqr+siftwnf@at+RqeTtTTKvvq
gfBqTa%twftvwHTjqftwiqqqqvtlam©qm & WTf+R+qTtw#Rqa8v6Kr {I

Any person aggrieved by this Order-in-Appeal may file an appeai or revision
application, as the’bIle may be against such order, to the appropriate authority in the
following way.

vnavtmt vr !qftWr qM:-

Revision application to Government of India:

(1) qT'fTq@nq+ w grf§fR=Iq, 1994 #Twrtr©aaifr+gzTv*tvqT*iBBb grt+®mtr a
av-un h vqq qrq6:h Wta !aftwr qTq€q %EfTq tif+, wm vwn, Rv +qmq, nvtq fIwr,
##T +fM, dtq7:&H'W;'++€qKf, it{ MT: rrooo I €r # qTdTqTRv :-

A revision applicatibn lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Min.iii& ’of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament S.Heel, New Delhi - 110 00 1 under Section 35EE of the CEA 1944
in respect of the .fdllowiqg'case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(q) qfjqm4t§rfv%qm+qv4iTM©fM@rl tiM wvTVTrqTwr©nwqin tW
wynn+Sgt €%WKtqTV8dTtgq Tnt+, WWT wvnmw$%R+n{qTWtnWTif
nf#dt wvmn+6tqm#tqfhn barns{ gtI

In case of .any logs of goods where the loss occur in transit from a
warehouse or to 'anOther factory or from one warehouse to another d
of processing. bf'thQT#dag ii a warehouse or in storage whether in a ft
warehouse. :T'-':>
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(@) VN€44T§rfMnyn stv +fhMRvn© ww qT@+f8nrhr:#©Bfhrqpq{vT©qT
uqnqqj@#fk8a%qni#+qt.+n€©qTFfW tTYqT vtw#fbMRv el

In case of rebate- o-f duty of excise on goods exported to any countIy or territorY
outside in(ha of on, e£cisable'materia1 used in the manufacture.of the goods which are

exported to any countqr or territory outside India.

(Tr) qfjqJ-,3qrqvaTtf%u-©nvrta bnF Mgr%uvqt)mzfM Tvr vm stI

In case of g6ods exported outside India export to Nepal or Bhutan, widlout
payment of duty.

(q) #fh{®qrqT#t@qrqqqr©#!TTTTq#fRvqt wtt %fb gnr # Tee Bile& meeT qt qT

urtr vd fhm % EVTfbh wlv,©ftv % graqTf\vqt vqqqtTr@n+fRv©f#fhHI (+ 2) 1998

urn 109 RrafRInfqu ;WIFI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) h€haw€q qr@ (wft©) fhm@ft, 200r%fhPt 9 % gnfvRf+R97qq fen R-8 + d
vHf f, }f§v nt+ h sfft greeT 9fqv feqTq + dtv qrw # #tvrIg-grew IN wfM gig # d-qt
qfhft QT vr% af% NTln. fM ,Vm qTfjtTI @# wr'i vm I vr !@r qM +i doh Tra 35-q +
f+afft7 qt h T-mv + w b vrqft©r&6 vmm qt vfl vfl 6Pft qTfjtTl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from ale date
on which the - order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed . fee as
prescribed under Section '35-EE of CEA, 1944, under Major Head of Account. .c

e

(3} ftf+mgMqh'mT qd +wmV in vrg @It qr mit qq 6t©t VIi 200/- 6tv !q=n #
RTF 3hq§Y+mt6q.Tvvr@©@rn6t+rrooo/- #tM !'T7TV#tVTVI

The revision .app,lication shall be accompanied by a fee of Rs.200/- where the
amount involved i.s Rupees .Q rre Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

fiNn REvS, #'fhr @TjqVg!@xq+qTntwfWr NrnrTf&qwr %; vft vflVr:-
Appeal to Custom, Excise,-& Service Tax Appellate Tribunal.

(1) NRr Kqnq-era–F gif#fhM, 1944 qt UFa 35-dt/35- lb mT:-
Under Section $58/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfRfb7 :qMtV GRill gIgTI b mrm =gt gMtv, wfMt % THe # #hR* Nb
aqrRT grpBug }§rF_!$W£, BNTfhn?r (fRfk) #t qferv Wr qtfb6r, @§XqTRTR # 2'” vr@r,

qSVTdt Vm, WIq* fIttTtIFr< .g§qVTVTq-3800041

To the west regional -bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2'=dflopt, -"Batl}nnali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In ca$e of ap$ealg; other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescrib6ti;-tbd a- Rai-d: 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against.' '-(Ond; which at least should be accompanied by a fee of

Rs' 1,OOP/-, Rs'.5,000./-. an.d.Bs. 10,000/- where amount of duty / penalty / deBluV_
refund is upto '5 Lad, b Lad to 50 Lac and above 50 Lac respectively in tA§;f8fil; IBf\
crossed bank draft in fav'd, ,f A,,tt. R,gi,ta, ,f a b,an,h 'f 'ny n'Hj@##@: ba{Iii$:"'\XtEl\ .e:I:':;„J iIi

; a);b> B \ I
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sector bank of th,d:,pjaC9 ' wItete the bench of any nominate public sector bulk of the
place where the bQPch Qf-'the' Tribunal is situated.

(3) IIft IT mtv + B{ qq ?DIgjt %r mrjqr €Tm # fT Mm I,r +Tqqr bRI{ ©T qT EII,tld a{,h
bT + fhn gmT 'nfN sy': fur- bOt gIT :ft f+ fRWT qa zr+ + @# # fay +%TRqn qaa.'l
=wTf#qwr#tuqwfr@ vr’Wtft©n#rqqgr+rtfqqTqmTe I

In case of the ;order. covers a number of order-in-Originalp fee for each o.1.o
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one apphcation to ale Cent=al Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) qrTmq TvR aif&fhm r970 VTr tRItf&v # TSSa -1 % +,Ft,r RutR,r M., qjVT< a@

WTqVq qT qg©TtW qqTftqf} fUn wftVItt % mtv + + Iraq 41 qq Hbliv 6.so qt vr @rqr@q

qr©R©wnetqTqTIB 1

One copy''of’a})blication or O.I.O. as the case may be, and the order of ale
adjournment qytho{ity shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item' Qf the court fee Act, 1975 as amended.

(5) Iq at #ff87 gma#rfhhRr%&qr&fhRft # gn #t%vmw6f#af#nvrar iGa Tim
W, :Ffkr Mum,QJ@v++vTW ©ftdnqRTfbFPr (qNffif#) fhm, 1982 qfRfiT81

Attention in invited: to th-e rules covering these and other related matter contended in
the Customs, Excisd & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhnqr©,h#r®rTqqqFqq++qrmwftMqMTfb6wr (fReT)q%vRwftqt %VFl+

+ q&rTPI (DQMandy- v+'€g (Penalty) qr 10% @ MTr WTT ©tRvpf {I 6Tqtf+, qfbq## if VTr

10 qR~Tg WT ei '(sadiba: B5 F of the Central Excise Act, 1944, Section 83 &;-S-eb€fdn 86

of the Finandd=Adt'j '1 994)

iI.aq gq iIi +B:bt 131 it + aid{rI , WTfqq €nrr qdq # Mr (Duty D„„and,d) I

( 1) @ (Section) IID baTa f+8tfin rTf+;

(2) fMIT ma §V8T hfea qT afin;
(3) +gtI#fit fbHt%fhm6%€®br iTfiII

qt if vm ''+fR€ wtb’ + %qj{Vn#tlqmqVWftV’qTf%VmibfN if gif 4mfhn
Tvr el

For an .-appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposit9qir.,ipr9yided
that the pre-depp qt qmQVnt shall not exceed Rs. 10 Crores. It may be no FeA @it ale
pre-deposit ii % !$arjgiai'oty condition for filing appeal before CESTAT. (Sb8U6’d -35 C
(2A) and 35 F df-tbd C;bhtra1 Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under CentrO Excise and Service Tax, “Duty demanded’ shall include:

(i) - . I .all;oJ;h -determined under Section 11 D;
(ii) . amourit of erroneoas Cenvat Credit taken;
(iii)' amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) §€gfiqr%vfiwft©yMwr%vq© %T qr@ w'aT qF„xn WYfq%Tlt€#ntqhr M{wI
Qreq%ro%x;m7w 3kq§tQqV@Kfi4TRa8'v@®y%ro%wql#t:nTq8el

In view df above, an appeal against thi
payment of 1{)%. of.the i:duty ':demanded where
or penalty, vehere:penalt# alone is in dispute.”

order shall lie before the E
if

duty or duty and penalty an DU
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; . i .: : , u, ,, , b/ .,.b, , b ,/ d , LJl -e ,JUl ab; ai-appl=at

ORDBR-.IN-APP©AIJ

The following appeal has been filed under section 84(1) of

the Finance Act (hereinafter referred as 'the Act’) by the Assistant

Commissioner, C'(JST & C. Ex., Division – II, Ahmedabad South

Commissionerate (hereinafter referred as 'appellants’) in

compliance to Order-in-Review No . 07/ 2023-24 dated

26.04.2023 passed by Principal Commissioner, Central GST,

Ahmedabad South (hereinafter referred to as. the "the reviewing

authority" also) against Order-in-Original No.

144/ AC/Ashokbhai P Parekh/ Div.2/ Al)ad-South/JDM/2022-23
dated Ol.02.2023 (hereinafter referred as “the impugned order”) .

passed by the Assistant Comrnissioner, CGST, Division – II,

Ahmedabad South (hereinafter referred as . “the adjudicating

authority”) in the case of M/s. Ashokbhai Punjabhai Parekh,

62/1/ A/ Phase-I, Near Patel Air Flowcity, GIDC, Vatva,

Ahmedabad (hereinafter referred as “the Respondents’).

Appeal No. & Date

GAPPL/COM/STD/430/2023.
APPEAL Dated 03.05.2023

Review Order I Order-In-Original No. & Date
No. &; Date

maiafM&ibaFLaFsTim Parek:h/P
l2/JDM/2022-23 dated 01.02.202326.04.2023

2. Briefly stated, the facts of the case are that the

respondents, having PAN No. ARHPP9528J had earned

substantial service income during the F. Y. 2015-16. On scrutiny

of the data received from Income Tax department, it was noticed

that the respondents had earned an income of Rs. 29,95,830/-

during the F.Y. 2015-16 as per the value of “sales of services

under Sales/Gross receipts form service (Value form iTR).

Accordingly, it appeared that the respondent had earned the said

substantial income by way of providing taxable services but had

neither obtained Service Tax registration nor paid the applicable

service tax thereon. The respondent were called upon to submit
It

.)

= ’ //
bqqqe
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F.No. GAPPL/COIVI/STD/430/2023-Appeal

copies of required documents for assessment for the said period.

However, the respondent had not responded to the letters issued

by the department.

2.1 Subsequently, the respondents were issued Show Cause

Notice No. WS0204/Third party (15-16)/Ashokbhai/2020-21
dated 15.04.202 1 wherein:

a) Demand and recover an amount of Rs. 4,34,395/- under
proviso to Sub Section (1) of Section 73 of the Act along with
interest under section 75 of the Act.

b) Impose penalty under the provisions of Section 70 of the

Act read with Rule 7C of the Service Tax Rules, 1994, 77(1) and

78 of the Act.

2.2. After considering the submission of the respondent the

adjudicating authority vide the impugned order dropped the

proceedings initiated against the respondent Iride the show cause

notrce .

2.3 The Principal Commissioner, Central GST, Ahmedabad

South, in exercise of the power conferred on him under
subsection 1 of Section 84 of the Act in order to satisfy himself

as to the legality and propriety of the impugned order, directed

the adjudicating authority vide review order No. 07/2023-24

dated 26.04.2023 to file an appeal before undersigned within

stipulated period for determination of the legalitY and

correctness of the impugned order on the following grounds:

> It is observed that the adjudicating authority has dropped

the proceedings initiated vide the SCN. soleIY on the ground

that the service provider had earned the income for

undertaking job work of bufnng/poli$ ( CF H red

\\
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machinery of their clients which is outside the purview of

service tax it is further observed that the adjudicating

authority has verified only one sample invoice issued by

M/s. Anrnol Harchrome Plating, as per which the party

concerned had sent M.S. Plate for job work to the service

provider. On the basis of above invoice the adjudicating

authority concluded that the service tax is not applicable

on the said job work undertaken by the service provider.

> However, the adjudicating authority without discussing

under which legal provisions of Finance Act, 1994, the

impugned activity/services provided by the service provider

is exempted has dropped the demand of service tax from

the service provider, which is legally not correct.

The period covered under the present dispute is financial

year 2015-16. For the period post 01.07,2012 i.e., after

introduction of negative list regIme, all the

services/activities, except the services/ activities mentioned

in the Negative list under Section 66D of the Finance Act2

1994, or, granted exemption under Mega exemption

Notification No. 25/2012-ST dated 20.06.2012, are taxable.

>

> Thus, in order to claim exemption from service tm, the

service provider was required to prove with documentary

evidences that activities carried out/ services provided by

him were either covered under Negative List under Section

66D of the Finance Act, 1994, or, were exempted under the

relevant clause/ Sr. No. of the Mega exemption Notification
No. 25/2012-ST dated 20.06.2012.

> But it is observed from the facts recorded in the impugned

OiC) that the service provider had not provided any such

documentarY evidences to prove that his activities/services
:1=
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F.No. GAPPL/COM/STD/430/2023-Appeal

fall within the purview of Negative list under Section 66D of

the Finance Act, 1994 or were exempted under Mega

exemption Notification No. 25/2012-ST dated 20.06.2012

nor cited any such legal provisions under which the

impugned services/ activities could be exempted.

> It is also observed that the adjudicating authority has also

not recorded any findings as to how and under which legal

provisions i.e., Negative list under Section 66D or Mega

Exemption Notification No. 25/2012-ST dated 20.06.2012,

the services provided / activities carried out by the service

provider were exempted. Thus the impugned OIO is totally

silent and non-speaking one in this regard and hence,

legally the impugned OIO is unsustainable.

> The adjudicating authority has dropped the proceedings

only on the ground that the service provided by the service

provider was job work, and, the same is outside the

purview of service tax. It is noticed that the adjudicating

authority on the basis of only one invoice issued by M/s.

Anmol Hwchrome Plating, has come to the conclusion that

the service provider was engaged in job work, and held that

the same is exempted from service tax.

> It appears that while making the above observations the

adjudicating authority has lost sight of the fact that no

outright exemption from service tax is available to any job

work activities/services. Mainly, the exemption to the

processes/ job work activities is covered under Sr. No. 30 of

ale Mega exemption Notification No. 25/20 12-ST dated

20.06.2012.

> Thus, the adjudicating authority without
whether the impugned business activities of

exar111nlrlg

the e
}/Rd
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provider would fall within the purview of Sr. No. 30 of the

Mega exemption Notification supra or otherwise has come

to the conclusion that the same is exempted from service

tax which is not justified.

> In the present case, the service provider has not even cited

any legal provisions under which the services provided by

him is exempted and hence, there was no question of him

proving that the same is exempted under a particular
exemption Notification/ clause. Thus, in view of above

settled legal position by the Hon'ble Supreme Court, when

the service provider failed to prove to discharge the burden

cast upon him and failed to prove that the services provided

by him were exempted, the adjudicating authority has

wrongly dropped the demand of service tax and acted

against the settled legal position.

> In view of above discussions, it is clear that despite the fact

that the service provider has failed to prove with

documentary evidences that the services provided him were

exempted from payment of service tax, the adjudicating

authority vide impugned OIO, in arbitrary manner has

dropped the demand of service tax without discussing any

such legal provisions. Thus, the impugned OIC) is a non-

speaking one and is required to be set aside forthwith. Also,

since the service provider has failed to prove that the

services provided by him were exempted from levy of service

tax, he is required to pay service tax Rs. 434395/- for the

F.Y. 2015-16 along with interest as proposed in the SC*N

dated 15.04.2021. The service provider is also liable for

penalty under Section 77(1) and 78 of the Finance Act,

1994 and late fee under Rule 7C of the Service Tax Rules,

1994 read with Section 70 of the Finance Act, 1994.

Mir:,.??;
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F.Na. GAPPL/COM/STD/430/2023-App„I

4' The respondent were called upon to file a mer,lorandurn of

cross objection against the appeal. The respondent has not

responded to this office letter for Personal hearing granted on

22'09'2023, 09.11.2023 21.11.2023 & 17.01.2024. Nobody

either the said respondent or representative of the respondent

appeared for personal hearing nor submitted any written

submission in the cross objection against the appeal filed by the

department. So I am left with no option but to proceed with the

ground of appeal nled bY the department against the impugned
order.

5. i have carefully studied the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum> and

documents available on record and considered the submissions

bY both sides. The issue to be decided in the present appeal is

whether the impu©ed order passed by the adjudicating

authoritY, dropping the proceedings initiated against the

respondent vide the show cause notice (supra), in the facts and

circumstance of the case, is legal and proper or otherwise.

In the submission of the appellurt they have challenged the

adjudicating authority’s decision to drop the demand for service

tax on buf:fing, polishing, and rubbing machinery serviceg during

the F.Y. 2015-16. They argue that the adjudicating authority
failed to specify the legal provisions of the Finance Act, 1994

exempting the impugned activities/services provided by the

respondent. On examination of the submission filled by the

appellant I find that the adjudicating authority did not take care

the provision that all the services/ activities, except the

services/activities mentioned in the negative list under Section

66D of the Finance Act or Mega Exemption Notification No.

25/2012-ST dated 20th June 2012, are taxable. The appellant

asserts that no documentary evidence was provided to support

exemption claim. I and that the adjudicating authorig.__w9re
/fa8Ltn W
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presented only one invoice of M/s Anmol Harchrome Plating and

on the basis of which the adjudicating authority concluded that

the activity of services provided by the respondent constitutes

job work and thus exempted from service tax is disapproved of

for overlooking the specific exemption condition under

Notification No. 25/2012-ST dated 20th June 2012 and under

section 66D of the Finance Act, 1994.

9. In view of the above discussion, I allow the appeal filed by

the appellant.

10. WftRqafgTnBf©q{wftRqTf+luT@ItTMa{t++f#ngTaTe I

The appeal filed by the appellant stands disposed of in above

terms .

qTlu ( GrOw)

Date : ?o .01.2024
\Attested

/ r d:1 b ::fT = ? ?1f;
ep Ct ittel

a.a. TV.a,

By RPAD L SPEED POST

The Assistant Commissioner.
Central GST, Division-II,
Ahmedabad South.

To I

Appellant

M/s. Ashokbhai Pu_njabhai Parekh,
62 1\1 hi Phase-I,
Near Patel Air Flowcity,
GiDC, Vatva, Ahmedabad.

Respondent
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F.No. GAPPL/COM/STD/43C)/2023-Appeal

Copy to :

1.

2.

3.

4.

5.

The Principal Chief Commissioner, Central GST, Ahmedabad

Zone

The Principal Commissioner, CGST, Ahmedabad South

The Assistant Commissioner, Central GST, Division- II,

Ahmedabad South.

The Deputy/ Assistant Commissioner (RRA), Ahmedabad

South

The Assistant Commissioner (HQ System), CGST, Ahmedabad

South (for uploading the OIA)

Guard File

PA file
~/

7.

A' r)

i)
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